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F E A T U R E

For several months the real estate
industry in BC has been in the spot-
light and it hasn’t always been a posi-
tive light. Several media reports have
suggested that consumers have suf-
fered losses as a result of wrongdoing
by real estate licensees and an Inde-
pendent Advisory Group (“IAG”) has
been formed to examine issues of

Protection in Challenging Times

concern relating to the conduct and
practice of real estate licensees. These
are challenging times for licensees
and the professional liability insurance
provided by the Insurance Corporation
is more important than ever.
The Insurance Corporation pools
the assessments paid by real estate
licensees in a fund and uses these

funds to pay the costs of defending
and indemnifying licensees against
claims. The program was designed
to protect licensees from financial
loss arising from errors, omissions
or negligent acts that occur during
the performance of their professional
duties under RESA. It also ensures
that consumers who incur a loss be-
cause of the professional negligence
of a licensee will be compensated.
There were 352 claims reported in
the policy year that ended on February
29, 2016, an 18.5% increase over the

continues to page 5
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Statements of Operations and
Comprehensive Income
Years ended                                           February 29             February 28  
                                                                       2016                     2015

REVENUE

Earned premiums                      $ 9,156,502       $ 8,682,071

EXPENSES

Claims and
underwriting expenses                   3,494,354             4,717,727

Increase in provision 
for unpaid claims and
adjusting expenses                          632,000              407,000

Administrative expenses               1,009,081              920,627

Policy acquisition expenses               239,633               222,695
                                                         5,375,068       $ 6,268,049
Net underwriting
income                                             3,781,434            2,414,022

Other income (expense)
Investment income (Note 6)            1,505,259            1,632,888

Investment
management fees                              (93,449)             (108,037)

                                                          1,411,810              1,524,851
Earnings before
income taxes                                    5,193,244             3,938,873
Income tax expense (Note 9)           1,320,854              964,628
Net earnings                                   3,872,390            2,974,245

Other comprehensive income
Items that will be classified 
subsequently to profit or loss
Unrealized (loss) gain on
investments of the Real Estate
Errors and Omissions Insurance
Fund, net of income tax recovery
of $169,257 (2015 – expense of
$402,377)                                      (481,697)            1,145,226

Reclassification adjustment
for realized gains/losses 
included in net earnings, 
net of income taxes of
$67,934 (2015 – $118,541)                (193,350)               (347,153)

Comprehensive income              $ 3,197,343       $ 3,772,318

These financial statements are excerpts from our complete audited

financial statements, which are available on our webpage  CLICK HERE

or by contacting REEOIC’s office at 604 669-0019.

Real Estate Errors and Omissions Insurance Corporation

New Chair Elected
The Directors of the Insurance Corporation have elected Scott Veitch as Chair of the
Board effective February 1, 2016. Mr. Veitch is licensed as the Managing Broker of
Century 21 Veitch Realty in Creston, BC and has been active in the real estate industry
for over 31 years. He is Past President of both the Kootenay Real Estate Board and the
BC Real Estate Association. He was also an Officer with the Real Estate Institute of BC
and was the recipient of the 2009 RI Award of Excellence.
Also elected, as Vice Chair, was Liz Tutt, a real estate representative with Re/Max Nyda
Realty in Chilliwack, BC. Ms. Tutt has been active in the real estate industry for over
32 years. She is a Past President of both the Chilliwack and District Real Estate Board
and the BC Real Estate Association. She also sat as a Director of the Canadian Real
Estate Association and as a Member of the Real Estate Council of BC.New Chair, Scott Veitch 

Statements of Financial Position
                                                            February 29              February 28
                                                                      2016                      2015

ASSETS

Real Estate Errors and
Omissions Insurance
Fund investments (Note 7)      $ 44,750,933       $ 40,800,191

Cash                                                  1,107,201              1,047,931

Deductibles receivable                        23,026                   36,614

Income taxes receivable                   158,048 —

Prepaid expenses                               47,799                   41,895

Equipment (Note 8)                              85,577                   95,164

Deferred income
taxes (Note 9)                                       233,501                 223,036

Total assets                              $ 46,406,085      $ 42,244,831

LIABILITIES

Accounts payable and 
accrued liabilities                    $ 180,686      $ 192,733

Income taxes payable —                  524,328

Provisions for policy and
claims liabilities (Note 10)            18,332,000           17,700,000

Unearned premiums (Note 11)       9,336,000              8,467,714

Total liabilities                            27,848,686           26,884,775

EQUITY

Accumulated surplus                 18,087,220            14,214,830

Accumulated other
comprehensive income                     470,179              1,145,226

Total Equity                                 18,557,399            15,360,056

Total liabilities and equity      $ 46,406,085       $ 42,244,831

Commitments (Note 13)

The financial statements were approved by the Board
of Directors and authorized for issue on May 13, 2016.

http://www.reeoic.com/media/doc/Final%2C%20signed%20financial%20statement-notes%20yr%20ending%20Feb%2029-16%20%2800139872xC0022%29.pdf
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continues to page 4

What is it Worth?

KELLY MURRAY,  KILLAM CORDELL MURRAY

This is probably the most asked ques-
tion by a client to their real estate agent
and, in today’s hot market, the answer
can carry significant risk. Those of us
defending real estate licensees see a
growing number of sellers bringing
claims for negligent valuation of their
property. The highly publicized assign-
ment cases are examples of the kinds
of claims being commenced but, even
where an assignment hasn’t occurred,
sellers often have remorse when sell-
ing in a market moving as quickly as
the current one. Real estate licensees,
as the professionals advising clients on
the sale of property, are an obvious target
for litigation when a seller decides she
has sold her property at a price too low.
Proper investigation of the market
when acting for a seller (or a buyer),
can reduce a real estate licensee’s risk
of a claim. No matter how sure you
are that you know the values in an area,
your experience and gut feel are not
enough. To be able to defend a claim
of negligent valuation, you must be
able to show that you conducted a
reasonable market analysis prior to
giving advice on the value of a property.
In order to succeed in a claim against
a real estate licensee for negligent
valuation of a property, a client must
show that the sale price was below fair
market value and that the real estate
licensee did not fulfill his duty to
investigate value.
This gives us two ways to defend a
claim of negligent valuation:
1. Be right (or at least within a
reasonable range of the fair market
value); and
2.Conduct a good market analysis so
that even if you are wrong you can
show you took reasonable steps and,

therefore, met the applicable standard
of care for your profession.
Let’s look at each of these defences.

Getting It Right
The common claim by sellers is that
they did not get “the best possible price.”
The courts have said that generally
the real estate licensee’s responsibility
does not extend to this lofty goal
(although where a real estate licensee
makes such promises in the listing
contract or through other representa-
tions allegations of misrepresentation
could be made — therefore, do not
do that).

No one can say what the “best possible
price” is at a given moment in time and
that is especially true in a market where
some buyers are prepared to pay above
market value. The best a licensee can
do is assess the fair market value. If you
provide advice that is within a reason-
able range of the fair market value you
will have a good defence. 
Having said this, we are beginning
to see claims where the sellers say they
did not achieve “the best possible price”
because their properties were not
exposed on the Multiple Listing Service
(MLS). This is a claim for negligent
advice on marketing strategy and is
essentially seeking damages for a loss
of opportunity to get more than fair
market value for a property. There are
many valid reasons that a seller may
not want to put a property on the MLS
(privacy, a desire for minimal traffic

through a property, etc.). However, it is
important that the seller clearly under-
stands his options in order to make an
informed decision in this regard. As
the real estate agent for the seller, that
obligation falls to you and it is best to
have decisions like this confirmed in
writing. In my experience real estate
licensees do not confirm the instruc-
tions they receive in writing despite
such documentation being one of the
best methods for protecting yourself
against claims. Write a simple letter or
email stating that the client under-
stands the options for marketing the
property, which include the MLS, and
that he has chosen another alternative
such as an exclusive listing. Ensure
that you get an acknowledgment of
receipt of the letter or email from your
client.

Doing It Right
The law does not place an absolute duty
on real estate licensees to be right when
assessing property value. It does, how-
ever, require that you act in accordance
with the profession’s standard of care
when providing opinions on value. That
means doing some research before
giving your opinion. 
The courts have stated that real estate
agents owe a duty of reasonable and
proper care in the preparation of a com-
parative market analysis (CMA) and on
arriving at an opinion of the range of
value for property. The standard of care
is above the standard expected of the
average, informed, reasonable person,
but below that of a qualified profes-
sional real estate appraiser (Nixon v.
Eden et al, 1998 CanLII 6627).
A proper and consistent methodology
for conducting CMAS should be part of
every real estate licensee’s skill set,
whether they are advising sellers or

YOU MUST BE ABLE TO SHOW

THAT YOU CONDUCTED A

REASONABLE MARKET ANALYSIS

PRIOR TO GIVING ADVICE ON

THE VALUE OF A PROPERTY.

L E G A L  U P D A T E
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buyers. The court will consider the
amount of information gathered and
the appropriateness of the compara-
ble properties considered. There may
be an expert retained who reviews and
assesses the quality of the licensee’s
CMA as part of the litigation. A real
estate licensee must be in a position
to not only defend his opinion but
explain and justify his methodology.
It has been my experience that most
real estate licensees do not keep copies
of their CMAs. It seems to be the com-
mon practice for such reports to be
given to clients and then the electronic
file is written over on the computer
system. 
Further, some real estate licensees
do not draft a formal CMA but rather
review sales and listing data, assess
value, and then provide a verbal opin-
ion to clients. While such informal
versions of the CMA can be defended
(especially where the value is supported
by an expert appraiser retained for
litigation purposes), there are evi-
dentiary issues with such informal
analysis. The real estate licensees must
go back and attempt to reconstruct
what data they considered and this is

not the best evidence at trial. Such ev-
idence is subject to the court being
persuaded that the real estate licensee’s
recollection is faulty, or worse, self-
serving, and, therefore, to be rejected.
Risk of such findings by a court can
be easily avoided. At all times, but par-
ticularly in very hot markets, the process
of assessing value should be well docu-
mented in a real estate licensee’s file.
Full, formal CMAs should be undertaken
and preserved. At a minimum, copies
of all data considered should be saved
in a separate digital file or printed out
and saved in hard copy.

Getting It Right But Still Being Wrong
Where a licensee put his own interests
ahead of his client’s, acted fraudulently,
behaved in a grossly incompetent
fashion, or failed to make full disclo-
sure of all facts within his knowledge
which might affect the value of the
property, the court will find a breach of
fiduciary duty (Phelan v. Realty World,
[1994] BCJ No. 572). In such cases,
even being right about value will not
protect a licensee, as damages in such
cases can be loss of commissions or
an award of punitive damages.

What About Giving No Advice?
What about licensees acting only for the
buyer where the seller does not have
an agent (the cold calling/knocking

scenario)? Although it is permissible
for a licensee to act for only one of the
parties to a Contract of Purchase and
Sale, with the other party unrepre-
sented, a licensee must exercise caution
in such situations. Any statements
about value, benefits of the contract,
market conditions, etc., could be
viewed by an unrepresented seller,
and potentially accepted by a court,
as representations which the seller
was entitled to rely upon. While it
is possible to argue that such reliance
is unreasonable where a real estate
licensee is acting for a client with
opposing interests, it would be best
to avoid such risk by making no rep-
resentations. In such scenarios, in
addition to reviewing and having the
unrepresented party (referred to as
a customer) sign the Working with a
Realtor brochure, you will be best pro-
tected by reminding them, in writing,
that you act only for the buyer, and
the unrepresented seller should seek
independent advice on the offer, and
on sale documents, prior to signing
any contracts.
As in all aspects of representation,
good leg work beats guess work. Com-
pleting your due diligence in valuing
a property up front helps to ensure
a smooth deal.

continued from page 3
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A busy market where the values of
real estate are changing rapidly, high
client expectations and changing
regulations governing real estate licen -
sees can all lead to claims. Here are
a few things to look out for:

Assignments: Recent amendments
to the Real Estate Services Regulations
have significantly changed the way
assignments are addressed in real
estate contracts and the obligations
of licensees in that respect. These
new regulations require licensees
preparing an offer, unless otherwise
instructed by their client in writing,
to include these terms in a contract:
• This contract must not be
assigned without the written

Be Aware, Practice with Care
consent of the seller; and

• The seller is entitled to any profit
resulting from an assignment of
the contract by the buyer or any
subsequent assignee.

When a contract does not include
either or both of the new terms,
licensees must provide a notice to
the seller using the form created by
the Real Estate Council of BC. 
The details of this new legislation
are important and licensees are urged
to carefully review reference material
provided by the industry in order to
avoid lawsuits resulting from a failure
to comply. The Professional Standards
Manual section on Assignments has been
updated and the Real Estate Council

of BC has published extensive infor-
mation on the changes including
Contract Assignment FAQs
BCREA has also taken steps to notify
licensees of these changes and have
updated the standard form contracts
they provide to their members. Licen -
sees who do not use these standard form
contracts should be sure to update their
own forms. 

No Coverage for Disgorgement of
Profit: The IAG has indicated that they
are considering recommendations
that would empower the Real Estate
Council to order disgorgement of
commissions and profits over and
above penalties levied. The Insurance
Corporation does not provide coverage

continues to page 5

http://www.recbc.ca/licensee/contract-assignment-faq.html
http://www.recbc.ca/psm/assignments/
http://www.recbc.ca/wp-content/uploads/Notice-Regarding-Assignment-Terms.pdf?v=1462916155
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previous year (see Figure 1 on page 1).
The increased frequency of claims is
likely attributable to the high volume
of sales in recent years. An increase in
severity of claims is also evident from
Figure 2, on page 1, which shows the
Insurance Corporation’s claim liabil-
ities at year end to be $18.3 million,
up from $17.7 million in the prior year.
Claim liabilities have increased year
over year for the past 10 years, even
though the number of open claim
files has remained relatively stable or
dropped during the same period. 
Although increased sales means
increased claims, there are now a record
number of real estate licensees in the
province of BC resulting in earned

premiums of $9.2 million. The In-
surance Corporation recorded com-
prehensive net income this year of
$3.2 million and increased the
accumulated surplus from $14.2 mil-
lion to $18.1 million (see Financial
Statements on page 2). This surplus
acts as a premium stabilization fund
and is in addition to the reserves we
have set aside to pay claims that have
already been reported. The increase
in surplus adds to the cushion in the
event of market volatility or unexpected
loss results and contributed to an
increase in the Insurance Corporation’s
Minimum Capital Test (MCT) ratio
from 282 to 284 (a solvency test used
by insurance regulators). The MCT
ratio continues to be within the target
range of 250 to 350 set by the Board.

Our mission is to provide adequate cost-

effective professional liability insurance

for the protection of real estate licensees

and thereby the public.

MISS ION  STATEMENT

Be Aware
continued from page 4

to licensees for Council complaints. However, licensees who are sued in Court
for breach of fiduciary duty or fraud may also face claims for disgorgement of
commissions or profits in addition to claims for compensatory damages. Licensees
are reminded that the Indemnity Plan excludes coverage for “a claim relating to
or arising out of the gain of a personal profit or advantage to which an Insured is
not legally entitled.” Such claims may also be excluded by other provisions in
the Indemnity Plan. If you engage in the type of activity that may result in a
disgorgement order, either to the Council or to a party in a lawsuit, you should
be prepared to repay the money out of your own pocket.

Multiple Offers:With the limited supply of homes for sale, it is not unusual in
this market for a seller to entertain multiple offers for their property. This can be
fast paced and complicated and mistakes can be made. The Insurance Corporation
recently resolved two separate claims, both alleging negligence against licensees
for inadvertently failing to present ALL offers to a seller. Regardless of how busy
you might be, licensees should take the time to review documents and commu-
nications carefully to ensure that this type of claim does not happen to you.

Protection
continued from page 1

http://www.reeoic.com/media/doc/RE0316%20Indemnity%20Plan%20%2800134217xC0022%29.pdf

